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OMark Ant honyO

OBrands Inc. O

143 Union Blvd., Suite 850, Lakewood, CO 80228
T: 303-986—8880 F: 303-986—6333

OCct ober 20, 2003

OVi a Hand Delivery

OWI1iam Foster

Chi ef, Regul ations and Procedures Division

Al cohol & Tobacco Tax & Trade Bureau

ATTN: ONot i ce Number 4

Post Office Box 50221

Washi ngton, D.C. 20091-0221

RE: [INoti ce No.4: Flavored Malt Beverages and Rel ated Proposal s

Dear M. Foster:

OMark Anthony Brands, Inc. (“MAB") subnits the follow ng conments on Al cohol & Tobacco

Tax & Trade Bureau (“TTB") Notice Nunber 4 (“Notice 4"), proposing to |limt the use of flavors and
ot her ingredients containing alcohol in products classified as beers and/or malt beverages.’ As the
national distributor of mke's bard | enbpnade® m ke's hard cranberry | enbpnade® and mike's hard iced
tea® the outcome of TTB's flavored malt beverage (“FM B”) rul enaki ng could have a profound adverse

effect on MAB's business and the FMB industry as a whole. W therefore wite to express our support
for, and to urge TTB' s adoption of, the comments filed by the Flavored Malt Beverage Coalition (the

“Coalition”), and to add our own reasons for supporting a majority rule for FMB formul ation instead of
the extrenme 0.5% al cohol by volune (“ABV’') limt proposed by Notice 4.

50Part | of these comments explains MAB's place in the FMB i ndustry and how Notice 4 woul d

threaten that position to the benefit of MAB's large brewer conpetitors. Part Il outlines the conpetitive
aspects of Notice 4 and explains that a 0.5% standard woul d adversely affect conpetition in the FMB
edindustry. Part |1l highlights some reasons MAR supports the Coalition in urging TTB to reject a 0.5%

standard in favor of a nore reasonable majority standard requiring that at |east 50% of the alcohol in a
beer/ malt beverage derive fromfernmentation of the product’s base. Part |V discusses a consumer survey
commi ssi oned by MAB that denpnstrates that consuners are neither confused by current FMB | abeling

nor do they care about the al cohol source in an FMB. Finally, Part V briefly explains that, although

MAB is willing to accept a majority standard, federal |aw does not, in fact, give TTB a statutory basis for
limting the use of flavors in an FMB.

|.0OThe mke's Story

[OHeadquartered in Lakewood, Col orado, MAR is the national distributor and marketer of mke's

hard | enonade, mike's hard cranberry | enbnade and nmike's hard iced tea (collectively “mke’s”). MR is
owned by a small, privately-held conpany that first entered the al cohol beverage business as a w ne
importer over thirty years ago, making mike' s a product of entrepreneurial energy and investnent by a
smal |, fam|y-owned business. |Its phenonenal success has nade mke's the key contributor to MAB and
its affiliates, with approxinmately 85% of total conpany profits derived fromFMB sales in the United
St at es.

1 See 68 Fed. Reg. 14291 (Mar. 24, 2003). See also 68 Fed. Reg. 32698 (June 2, 2003) (extending deadline for comrents to COctober 21, 2003).
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OMAB introduced nmike's hard | enonade in New England in April of 1999. It did so without an

establ i shed distribution network and no brand nane recognition. Neverthel ess, m ke s had one

tremendous asset —its signature great taste. That great taste drove sales of mke's hard | enonade from
nothing to approximately 10 nillion cases without any advertising. Few if any al cohol beverages have

|

achi eved such trenmendous success. Mre remarkably, MAB achi eved w despread comercial and
2
consuner acceptance based on the strength of its taste and word-of - nbut h endorsenents.

OThe trenmendous success of nmike's hard | enonade naturally attracted the attention of the nmjor
brewers and spirit conpani es. These giant conpetitors have introduced nunerous FMB brands in the
past three years. These |arge conpani es possess technol ogy, econonies of scale and other resource

U

advant ages over MAB. Thus, they have the capacity to launch products in a fanfare of high-profile

advertisi ng canpaigns, through established distribution networks and with the backing of |arge sales

organi zations. In sonme cases, they use fanmpbus brand names with considerabl e consuner recognition.

These suppliers al so possess tremendous |everage with large regional and national retail chains. MAB is

the only significant entrepreneurial conpetitor to these |arge conpanies. Neverthel ess, MAB s brands,

including mke's hard cranberry | enonade and mke’'s hard iced tea introduced in 2001, have continued to

increase in sales. Despite the odds, mke's is the nunber two brand in the FMB category, even though nost of MAPs conpetitors far outspend MAB in adverti sing.

OMAP' s success also is built upon strong relationships with other independent businesses. Wile the largest brewers already possess |arge manufacturing and distribution facilities around the country,
MAP has had to forge relationships with a nunber of regional brewers. MAP and its production affiliate,
Mark Ant hony Brew ng, Inc., accordingly contract with four U S. co-packing facilities to produce its

FMB products. They are: (1) H gh Falls Brewi ng Conpany in Rochester, New York; (2) Cty Brew ng
Conpany in LaCrosse, Wsconsin; (3) Carolina Brewing Conpany in Moresville, North Carolina; and
(4) Todhunter International in Lake Alfred, Florida. Approxinately 400 enpl oyees at these co-packing

facilities depend directly on producing mke's for their livelihood. Mreover, several of our US. co-
packers m ght face bankruptcy without the business we provide. The production of nike' s also generates
wor k for nunerous enpl oyees at trucking conpani es, glass manufacturers and raw material suppliers.

Thus, job losses would likely far exceed the 400 persons directly dependant on nmike's production if one
or nore of these manufacturing businesses were to go out of business or if FMB sales were significantly
reduced.

Oln addition to the approxi nately 400 peopl e that produce mike's brands at our co-packing

facilities, MAP and its affiliates, too, rely on U S. sales of mke's. Together we directly enpl oy

approxi mately 90 people in the sale and marketing of mke's in the U 'S. Mreover, MAP' s owner has

invested tens of nmillions of dollars over the past four years in bringing the great taste of mke's to U S.
consuners. | n devel oping that signature taste, MAP relied on TTB s | ong-standing policies permtting

the unrestricted use of flavoring materials in malt beverages containing 6% ABV or |ess.

OMAP al so has forged strong rel ati onships with approxi mately 450 i ndependent whol esal ers t hat

purchase mke's and re-sell to retailers throughout the nation. Al carry many other product lines, and
over 90%di stribute the broader mainstream product portfolios of one or nore of the major U S. brewers.
These beer distributors are under trenendous pressure because of a flat market. Yet since 1999, MAP

has provi ded beer wholesalers with over $165 nmillion in incremental profits, allow ng many of these

i ndependently-run, fam|ly-owned businesses to thrive in a tough, conpetitive market. |ndeed, we believe
these whol esal ers derive a disproportionate share of their profits (as opposed to sales) from MAP

products, as mke's sells at a higher price than nainstream beers, and whol esal ers usually receive a higher
profit per-case for mke's than with major donmestic brands. Like the people at MAB and our co-packers,

2 The survey subnmitted with these coments confirns that consuners choose FMBs prinarily for their taste. See
Part IV, infra.

2
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whol esal er enpl oyees (and, in sone cases, whol esal er businesses) depend on mike's sales for their
econom ¢ success.

[ONotice 4 represents a profound threat to our business, and to the independent businesses across

the U S. that rely on the production, distribution and/or sale of nmke's for their success. Unlike the mgjor

brewers, MAB does not possess sophisticated brewi ng technol ogies and facilities to refornmulate its

products, or huge anpunts of capital to devel op and depl oy new technol ogies to produce mke's in a radically different manner. Thus, the costs of refornmulating mke's to conply with the 0.5% standard and
acquiring the technol ogy necessary to produce reformnmul ated products would be significant. Neverthel ess,

MAB can adapt to the nore reasonable majority standard requiring that nore than 50% of the al cohol in

(explaining that the |aw would support a nmjority standard).
an FMB derives fromfermentation of the product’s beer/malt beverage base. See 68 Fed. Reg. at 14296

11. ONotice 4 Wuld Severely Reduce Conpetition in the Malt Beverage Market

Ol nposing any limts on the use of non-beverage flavors in beer and/or malt beverage products
containing 6% ABV or less will prove extrenely disruptive to current FMB producers and will Ilikely

|

favor some conpani es at the expense of others. Were the | aw woul d support a nopderate change in

existing policy, see 68 Fed. Reg. at 14296, federal policies favoring conpetition demand that TTB
consider anticipated anti-conpetitive effects in choosing between policy alternatives and seek to adopt
that alternative which pronptes conpetitive outconmes. The 0.5% standard woul d favor |arger compani es,
particularly Arerica’s (and the world' s) largest brewers, and woul d therefore decrease conpetition in the
FMB mar ket segment. MAB accordingly urges TTB to reject the proposed 0.5% standard in favor of one

that allows FMB producers to conpete on a level playing field and supports future conpetition.
Federal policy strongly favors narketplace conpetition and di scourages the unheal thy

concentration of market power into the hands of a few domi nant players. See, e.g., Cahfornia Retail
Li quor Dealers Ass ‘n. v. Mdcal Alum num Inc., 445 U S. 97, 101 (1980); Exxon Corp. v. Governor of
Maryl and, 437 U.S. 117, 129 (1978). Ensuring conpetition in the al cohol beverage industry played an

important role in notivating Congress to enact the Federal Al cohol Admi nistration Act (“FAA Act”), 27

U. S. C. 088 201-211. See, e.g., Ofice of the General Counsel, 75th Cong., Legislative Hi story of the FAA

Act, Pub. L. No. 401, at 52 (1935) (quote of M. Cullen) (explaining that Congress nmust prevent activities that take advantage of the weakness of others in the industry). Indeed, the FAA Act’'s pronpters expressed

a desire to “enable small units to get into the liquor industry.” Id. at 19 (regarding hearings before the House Ways and Means Committee on H R 8539). It would be ironic if the FAA Act were to provide the

basis of a policy that will severly harmthe conpetitive opportunities of small conpanies |ike MAB. 000000000000000000DO0000000000000000000000O0D000000000000OODO000000000000O00000000000000000000000000000000000DOOOO
OTTB nust take special care in regulating when its actions will apply equally to both large and small entities. As Congress recogni zed when it passed the Regulatory Flexibility Act, see 5 U S.C. § §

601(3)-(4), 603(a), over two decades ago, the burdens of regulation fall disproportionately on snall

conpani es:

First, even if actual regulatory costs are equal between conpeting large and small firns, small
firms have fewer units of output over which to spread such costs and nust include in the price of
each unit a larger conponent of regulatory costs. Second, where small firms have smaller actual
regul atory costst than large firms...,snall firms remain at a conpetitive di sadvantage because

they are unable to take advantage of the “econom es of scale” of regulatory conpliance.
|

Senate Report No. 96-878 at 4 (quoting Al fred Dougherty, Jr., Director of the Bureau of Competition of
the Federal Trade Commi ssion, Regulatory Reform Hearings, Part 3 at 350-351). As a result of these

economic realities, “[u]lniformapplication of regulatory requirements. . . seens to increase the size firm
3
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that can effectively conpete. Id. at 3 (quoting Dr. MIton Kafoglis, President’s Council on Wage and
Price Stability, in testinmony before the Subconm ttee on Administrative Practice and Procedure).
Accommodating the needs of small business accordingly lies at the heart of national policies that favor
conpetition and di sfavor nonopoly. “An agency which ignores |ess burdensone alternatives. . . is in

|

effect, putting a substantial cost upon certain individuals and groups in society.” Id. at 9.

[ONotice 4 does not address the conpetitive effects of the rules it proposes. An exam nation of

|

those effects denonstrates that | TB shoul d abandon the 0.5% standard in favor of a mgjority standard
that does not threaten the conpetitive viability of snall conpanies |like MAB and its co-packers. It is no
surprise that Anerica’'s largest brewers favor the nore restrictive 0.5% standard, as they possess

|

econonmi es of scale that will allow themto far nore effectively spread the costs of refornulating their
products. Indeed, the largest two brewers claimthat they already possess the technol ogical capability to
reformulate their FMB products to neet the proposed Notice 4 standard. That standard will not only
jeopardize the conpetitive position of existing smaller conmpetitors, but will also erect a formnidable
barrier to entry into the FMB segnent, likely precluding future entrepreneurs fromreplicating the success
of mke's. Thus, the 0.5% standard would stifle conpetition in this popul ar category because it sets up a
greater barrier to entry for new entrepreneurs, resulting in |l ess choice for consuners.

OConpetitive Inpact on Production. The past two decades have concentrated brewi ng capacity in
this country into a very small nunber of hands. Although Anerica today is hone to over 1,400

breweries, the three largest brewers own the facilities responsible for producing over 90% of donestic
beer/malt beverages. Virtually all other U'S. brewers are small “micro” and “regional specialty”
operations that produce their own product and would not have the capacity to produce a successful new
national brand like mke's. Mreover, the tremendous costs of a new, |arge brewery conbined with the

high failure rate of new products all but elimnates the possibility that a new conpany could enter the
market by building a new, large brewery. In short, production capacity presents a form dable barrier to

|

entry to the U S. beer/malt beverage nmarket and to significant expansion by smaller industry participants.

OAs a result of these econonic realities, the few remaining “old regional” brewers today represent
the only realistic way to quickly access significant production capacity in the U S. Ten years ago, nany
|

ol der brewers renmmined, and their capacity played a crucial role in allowi ng a new generation of

i ndependent U.S. brewers to achieve nationwi de distribution in the late 1980s and early 1990s. Since that

tinme, the demi se of Anerica’ s “second tier” brewers3 has taken vast ampbunts of brew ng capacity off-1line.

Remai ni ng excess capacity is owned by a few old regional breweries. Those breweries currently co-pack

for MMB and others, and their support has been a key factor in the growth of FMBs to approxi mately 3%

of the malt beverage market today. Thus, a decline in FMB sales would likely cause themto close their doors altogether.

OA 0.5% standard represents a potentially fatal threat to alnpst all the remaining old regional breweries. Many of them have experienced a steady fall in the sales of their core brands in the face of the
massi ve advertising and distribution advantages possessed by the major brewers. A substantial reduction

in mke's sales and/or the sales of several other FMB brands produced at those facilities could nean the

di fference between survival for those breweries, including:

o0The City Brew ng Conpany, LaCrosse, W —co-packer of Smrnoff lce, mke' s and other
FMB brands.

o0OThe High Falls Brewi ng Conpany, Rochester, NY —co-packer of Smnoff Ice and m ke’s.
3 The Stroh Brewery and G Hielernan Brewing Co. exited the brew ng business in the |ate 1990s, and Pabst
Brewi ng Co. becane a “virtual brewer” that relies on MIler Brewing Co. to produce its beer.

4 denpnstrating the econonies of scal e advantages possessed by |arger conpanies.

4
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OA loss of producers like those |listed above would greatly conplicate the ability of future

conpanies to enter the U S. beer/malt beverage narket. Mst newer brewers |ack excess production

capacity, and even the |argest expanded gradually over many years as their own proprietary brands grew

I ndeed, Anerica’ s nost popul ar specialty beer —Sanmuel Adans —relied on the same excess capacity that

has permitted market entry by MAB. Thus, the only alternative to regional brew ng capacity would be
importing, an option that would add costs and drive overseas jobs that logically should stay in the US. If
one or nore of these small brewers go out of business because of these new regul ations, this would be a
devastating blow to potential new beer brands. W believe that it would be virtually inpossible for new
entrants to have the same opportunity that mke's had at its inception.

OLack of alternative production capacity and the corresponding reduction in output wuld al so

likely raise consuner prices. As one senior executive with a large U. S. brewery recently observed, prices
normal |y rise when the volune of production decreases. Nothing would seemnore ironic to the drafters

of the FAA Act than the statute being used to further concentrate U.S. brew ng capacity into the hands of
a snall nunber of dom nant conpanies, likely increasing prices to consuners.

OWhile the adverse inpact of the 0.5% standard on small conpanies in the FMB industry is clear,

the proposed standard presents a win-win scenario for the largest brewers in the beer/nalt beverage
market. |If the largest brewers indeed have technol ogy that can produce FMBs with the same taste profiles
that are successful in the marketplace today, the largest brewers will dom nate the FMB category with
their products. As noted above, a nunmber of snmaller conpetitors will be forced out of business under the
0. 5% st andard because they |l ack the financial resources necessary to revanp their equi prent and
formulas. Even if some small breweries could nake the necessary investment to conply with the 0.5%
standard, the cost conpetitiveness of their FMBs will be reduced or even elim nated because they nust
increase prices to recoup their capital investment and cover increased costs of production. On the other
hand, if consumers reject FMBs produced under the 0.5% standard, the largest brewers will benefit
because the elimnation of the FMB category will protect their extensive investnments in the production
and distribution of traditional beer and malt beverage products.

OConpetitive Inpact on Distribution. The 0.5% standard al so threatens to further concentrate
distribution into just two or three wholesalers in a given narket, with each of those dom nated by one or
two of the big U S. brewers. Public policy favors independent whol esal ers, see, e.g., RI1. Gen. Laws § 3-
13-2(2)(c)(i); Tex. Alco. Bev. Code Am § 102.72(a)(1l), yet Notice 4 would help the | argest conpanies
grab nore “share of m nd” from whol esal ers. By doing so, Notice 4 underm nes whol esal er

i ndependence and further encourages consolidation that already has left many U. S. narkets with just two
vi abl e beer whol esal ers.

[OM ke's offers wholesalers a high-profit brand that is not tied to one of the major U S. brewers.

The ability of such brands to succeed in the market gives whol esal ers an added neasure of independence
fromtheir najor suppliers. Indeed, in some narkets the added margins provi ded by products |ike mke's
may mean the difference between a viable third wholesaler in a territory and a situation that forces the
nunber two and three whol esalers to consolidate in the face of bankruptcy.

OThe possibl e denmise of snall suppliers |like MAB also may further erode the ability of future

entrepreneurs to enter the nmarket. \Wol esalers and retail ers nust decide where to allocate limted
pronotional dollars, warehouse capacity and shelf space based upon their perception of the return they

will get on such investnents. Should Notice 4 destroy the investnent many whol esalers and retailers

have put into mke's to date, those parties will be very reluctant to conmt to another small supplier in the
future.
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I11.0The Majority Standard |s Preferable to the Proposed 0.5% Standard

[ONotice 4 states that the Internal Revenue Code (“II1RC') and the FAA Act woul d support a regulation requiring that a majority (50% or nore) of the al cohol content of a beer/malt beverage derive

fromfermentation. 68 Fed. Reg. at 14296. But although it declares that federal |aw supports either a 0.5%or najority standard, Notice 40proposes the nost

for distinguishing taxable from non-taxabl e products containi ng
al cohol . See 65 Fed. Reg. at 14295. As FMBs containing nore than 0.5% ABV clearly qualify as taxable
al cohol beverages, this rationale fails to justify a sudden shift from TMB' s | ong-standi ng policies

permtting the unrestricted use of flavors in FMBs to a strict 0.5% limtation. Indeed, reliance solely on the historical use of the 0.5%standard would be arbitrary

OFurther, the proposed 0.5% standard is not consistent with TTB' s approach to regul ating the

source of al cohol in other beverages. For exanple, the definition of wine is silent on the use of flavors
containing al cohol, and TTB interprets this silence as pernitting the unrestricted use of flavors containing
al cohol . See 26 U.S.C. 8§ 5381. Though the definitions of beer and malt beverage likew se are silent on

the use of flavoring naterials in these products, Notice 4 proposes to strictly limt the alcohol contribution
fromflavor alcohol in FMBs to just 0.5%ABV. In addition, TTB' s policies governing other ingredients

in a mlt beverage are nmuch nore | enient than Notice 4's proposed al cohol source standard. For instance

the FAA Act requires brewers to use malted barley in a “malt beverage,” yet a product nade with as little

as 25% malt or a wide variety of “malt substitutes” still qualifies as a malt beverage. Thus, unlike the
proposed 0.5% standard, a majority standard woul d conport with TTB's historic principles for regulating

the conposition of al cohol beverages

OMAB believes a majority standard would fully acconmbdate the diverse interests of federal and

state regul ators, consumers and manufacturers. MAB agrees that the creation of a federal standard for

FMBs is preferable to the emergence of multiple and potentially conflicting state standards. As state

al cohol beverage codes and regul ations often are silent on the use of flavors in malt beverages, a nmjority
standard would fulfill requests by the states for further guidance on FMB regul ati on and establish a

wor kabl e, uni form standard that nmanufacturers can follow in every state

OA nejority standard is nore achi evable, and would allow MAB to neet consuner expectations

and nore effectively manage the economic costs involved in reforrmulating their products and revanpi ng
their production systens. MAB has invested substantial anpunts of nanpower and capital in products

that conmply with TTB's | ong-standing FMB policies. By inplementing a majority standard rather than a
0.5% standard, TTB reduces the risk that FMB manufacturers will be pushed out of the market due to the
hi gh cost of restructuring their production methods. A majority rule also increases the |ikelihood that
FMB suppliers can fornulate products that satisfy consuners taste preferences

IV.ONotice 4's O aimof Consunmer Confusion

[ONotice 4's primary justification for promulgating limts on the use of flavors and other al coho

sources in a nalt beverage is that “to |abel a beverage that derives nbst of its alcohol content from added
al cohol flavors as a malt beverage is inherently m sleading since consuners would expect that malt
beverages derive a significant portion of their alcohol content fromfernentation of barley nalt and ot her
ingredients at the brewery.” 68 Fed. Reg. at 14296. As explained at length in the cooments of the
Coalition, Notice 4 fails to provide any evidence for this assertion of consumer confusion, as the |aw

requires. See, e.g., lbanez v. Florida Dep't of Bus. & Prof Reg., 512 U S. 136, 141-42 (1994); Edenfield v. Fane, 507 U S. 761, 770-71 (1993)

mat erial consideration in the purchasing decisions of FMB consuners, and its assunption that consuners
care about al cohol source directly contradicts the official position of Bureau of Alcohol, Tobacco &
Firearms. Nor can flB provide evidence in the final rule, as the Adm nistrative Procedures Act, 5 U S. C

6

Notice 4 also fails to present any evi dence that al coho

restrictive standard on the basis that TTB has

source is a
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§ 553, and basic fairness require that TTB give MAB and the public the opportunity to review and
coment on any hypot hetical evidence of confusion.

OTo further test Notice 4's consumer confusion assertion, MAP retained The Luntz Research
Conpani es (“Luntz”) to survey consumer beliefs about the al cohol source in PMBs, and to ascertain
whet her any of those beliefs were material to FMB consuner purchasing decisions.5 Luntz conducted

h

600 face-to-face interviews of FMB consuners in three representative netropolitan areas: Baltinore,
Chi cago and San Di ageo. The Luntz report of its findings is attached as Exhibit B, with the survey
used and actual survey results attached as Exhibits C and D, respectively.

questions

OThe Luntz survey denonstrates conclusively that Notice 4's allegation of consuner confusion is

wong, and therefore provides no basis for linmting the use of flavors in beer/mlt beverage products. On
the issue of actual confusion, Luntz found that four-out-of-five FMB consunmers had no belief about the

al cohol source in an FMB after examining a bottle of mke's hard | enonade promnently |abeled as a

“malt beverage.” Consuners that had a belief about the al cohol source in mke's roughly split into those
who believed that it contained fernentation al cohol and those who believed it contained distillation

al cohol . And of the 9% of consuners (54 out of 600) that did believe mke' s derived its al cohol from
fermentation, |ess than 2% (14 out of 600) believed that mke's contained fernentati on al cohol due to its
labeling as a malt beverage or another aspect of its labeling. Well-settled law requires a |evel of

confusion far greater than 2% in order to find the existence of confusion in the narketplace. See, e.g., Henri's Food Products Co. v. Kraft, Inc., 717 F.2d 352 (7th Gr. 1983) (8%l evel of confusion in a survey

is evidence that there is not a |ikelihood of confusion); IDV North America v. S&M Brands, Inc., 26 F. 0000000000000000000000000000000000000000000000000000000000000000000000000000000000000O0000000000000000000OD0O0O

Supp. 2d 815, 831 (E.D. Va. 1998) (survey showi ng 3%l evel of confusion proves the absence of a

i keli hood of confusion); Wiv's International Inc. v. Love's Enters., Inc., 208 U.S.P.Q 736, 756 (D. Col. 1980) (9%l evel of confusion denpnstrates |ack of a likelihood of confusion). The Luntz survey therefore

establishes that no consunmer confusion exists. J00000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000O0

OThe Luntz survey al so denpnstrates that al cohol source is totally immaterial to the purchasing
Odeci si on of FMB consumers. Wen asked for their top two reasons for choosing an FMB, not a single

respondent gave al cohol source as a reason for their choice. Instead, taste-related responses topped
consuners’ criteria for selection, followed by FMBs' difference frombeer and its convenience. And even
when presented with a list of nine reasons for selecting an FIVIB that included al cohol source as a reason
for selection, just one respondent stated that al cohol source was a reason for selecting an FMB. This
evidence conclusively denponstrates that al cohol source is not material to consuners’ purchasing
decisions, and to label an FMB a “nalt beverage” therefore is not misleading as a matter of |law See,
e.g.,Pizza Hut, Inc. v. Papa John~ Int’'l, Inc., 227 F.3d 489, 503-04 (5th Cr. 2000) (slogan not

m sl eadi ng where no evi dence denpbnstrated that it “had the tendency to deceive consuners so as to affect
their purchasing decisions”); CGold Seal Co. v. Weeks, 129 F. Supp. 928, 934 (D.D.C. 1955) (where an

al | egedl y deceptive claim*“does not appear as determinative in |eading customers to buy the product, the
mark is not deceptive”).

V.ONotice 4's aimof a Statutory Basis for Liniting the Anbunt of Al cohol Contributed by
Fl avors to FMBs

Oin spite of the considerable hardship that a najority standard will inpose on MAP, the conpany

can accept that limtation on flavors as providing a clear national standard for industry and regul ators.
Neverthel ess, MAP disagrees with Notice 4's conclusion that the IRC definition of “beer,” 26 U S.C. §
5052(a), and the FAA Act definition of “malt beverage,” 27 U S.C. 8§ 21 1(a)(7), allowJTB to Ilimt the
use of flavoring naterials containing alcohol in such products.
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[ONotice 4's proposal to limt the use of flavor alcohol in FMBs stands in sharp contrast with TTB' s

prior interpretations of the beer and malt beverage definitions. Historically TTB has interpreted both
statutes to allow the use of a wide variety of materials in beer and nalt beverages, including non-beverage
flavors. See 68 Fed. Reg. at 14295, 14296. These | ong-standing interpretations underm ne the clai mnow
that the laws require TTB to limt the amount of al cohol contributed by flavors to FMB products.

[ONotice 4 al so overlooks the fact that neither the ]I RC nor the FAA Act explicitly prohibits or limts the use of such flavoring materials in beer or malt beverage products. Wile Congress included
specific limtations on the use of other alcohol sources in wine and distilled spirits, see 26 U.S.C. 8§ 5375

and 5010, it did not include such linmtations in the beer or malt beverage provisions. Mreover, neither

the TRC nor the FAA Act requires that a mninum of alcohol in a beer or malt beverage nust be derived

fromfermentation.

VI . OConcl usi on

[OMAB does not oppose reasonabl e regul ati on supported by real public policy needs. But the 0.5%
standard proposed in Notice 4 goes far beyond anything necessary to create a clear, uniform national
standard for the production of FMB products. Instead, if adopted, the 0.5%rule could have devastating
consequences to our company and enpl oyees, and ot her busi nesses and workers that now depend on the
production, distribution and sale of mke's. This standard also will disadvantage Anerican consuners by
reduci ng choi ce and potentially delivering higher prices. W accordingly urge TTB to reject Notice 4's
0.5% standard in favor of the nore reasonable nejority standard.

MAB appreciates this opportunity to provide comments on Notice 4 and | ooks forward to working with
TTB to devel op a sound and rational regulatory scheme for all beer and nalt beverage products.

Sincerely
OAnt honyOMandl
Chai r man&CEO

Encl osures

Occ: OAnat Baron (by overnight nail)
OGeg Altschuh (by overnight mail)
OMarc E Sori ni

WDC99 817974-1050528. 0010
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